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The Faculty of the Law Department and the Board of Editors of the American 
Law Register have determined to discontinue the department heretofore known as 
the "Progress of the Law" and to publish in its stead a series of Notes and short 
Comments on the most important recent cases. Although fewer cases will thus be 
treated, yet inasmuch as there will be fuller discussions of those noted and more 
frequent references to similar cases, it is hoped that the change will be a benefit 
to and will be approved by our readers. The change takes place in this issue. 

NOTES. 

WHEN A STATE IS A PARTY WITHIN THE ELEVENTH AMEND- 

MENT. 

On the twenty-second of June, last, the Circuit Court of the 
United States for the District of Arkansas, decided the case 
of Western Union Telegraph Company v. Andrews.1 The de- 
cision raises again the much-mooted question of the circum- 
stances under which a State is a party to a suit against its offi- 

1I54 Fed. 95. 

(52) 



cials in the performance of their duty as State officers within 
the prohibition of the Eleventh Amendment. The case under 
consideration was as follows: A statute of the State of Arkan- 
sas provided that if any foreign corporation doing business in 
Arkansas removed any suit from the State to the Federal Courts 
they should forfeit their right to do business within the State. 
A penalty of $Iooo was provided for every day such company 
continued to do business. The second section of the statute 
made it the duty of the prosecuting attorneys in the various 
counties to sue for these penalties in the name of the State, for 
the benefit and use of the county in which the suit was brought. 
The suit in the Circuit Court was brought by the complainant 
to enjoin the prosecuting attorneys of the several judicial dis- 
tricts of Arkansas from instituting against it any proceedings 
for penalties forfeited under the above statute. The injunction 
was refused on the ground that the suit was within the prohibi- 
tion of the Eleventh Amendment. 

The Eleventh Amendment, passed to stay the wave of indig- 
nation which spread through the country as a result of the de- 
cision of Chishohn v. Georgia,2 has become since the Civil War 
a serious bone of contention in the Federal Courts as a result 
of two lines of cases: (i) the attempts of the various Southern 
States to resuscitate their finances by means of the creation of 
certain bond-issues which were subsequently repudiated, and 

(2) the various statutes passed by the States throughout the 
last twenty-five years to regulate the rates charged by public 
service corporations. The earliest test as to when a State was 
a party was that laid down by Chief Justice MARSHALL in 
Osborn v. Bank: 3 that the appearance or absence of the State 
as a party defendant on the record was a criterion that would 
determine whether or not the suit was against the State.4 The 
test was later repudiated, the courts declaring they would look 

beyond the record to see if the State was the real party in inter- 
est, and a new test was evolved:-whether or not the complain- 
ants asked for specific performance against the State. If they 
did, the Court said there could be no relief; the suit was against 
the State.5 If they did not the Court would take jurisdiction.6 

2 2 Dallas, 419 (I793). 
3 7 Wheaton, 738 (1824). 
4Davis v. Grey, I6 Wall. 203 (I872). 
'Louisiana v. Jumnel, I07 U. S. 7II (I882); Hagood v. Southern, 

117 U. S. 52 (I885). 
"Board of Liquidation v. McComb, 92 U. S. 531 (i875); Virginia 

Coupon Cases, 114 U. S. 270 (1884); Pennoyer v. McConnaughy, 140 
U. S. I; Scott v. Donald, I65 U. S. 58. 
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The test was not always applied with substantial accuracy 7 and 
seems to have been abandoned, since the later cases say almost 
nothing about it. Then came the famous decisions of Reagan 
v. Farmers' Loan and Trust Co.,8 and Smyth v. Ames,9 which 
have been affirmed in a number of cases.0" All these were suits 
to enjoin State officials from prosecuting indictments or suits 
for penalties against the defendants for charging rates in excess 
of those declared reasonable by a rate-fixing commission created 
by State statute-the complaint being that the rates fixed were 
so low as to be a deprivation of property without due process 
of law and hence a violation of the Fourteenth Amendment. 
In each of these cases the injunction was granted, the Court 
basing its decision on the proposition that as the State had no 
pecuniary or proprietary interest in the suit, but merely a gov- 
ernmental one, the suit could not be against the State."1 In the 
case of Fitts v. McGhee 12 the injunction was refused upon simi- 
lar facts on the ground that in the latter case the defendants 
who were not mentioned by name in the statute were not "spe- 
cifically charged" with the duty of carrying out the law in ques- 
tion, as they had been in Reagan v. Co.' and Smyth v. Ames.9 
The distinction of the Court seems questionable in theory, but 
has never been overruled.13 

As in the present case the defendants were specifically 
charged with the duty of carrying out the statute, the decision 
seems erroneous whether considered in the light of the specific 
performance test, that of Reagan v. Co., or that of Fitts v. Mc- 
Ghee. The Court, however, bases its decision on Fitts v. Mc- 
Ghee, bringing the case within the rule of that decision by say- 
ing that the statute in question putting the duty of prosecuting 

7 In re Ayers, I23 U. S. 443 (I887); Hagood v. Southern, II7 U. S. 
52 (where of plaintiff's three prayers it would seem that only two amount 
to specific performance and yet the bill was dismissed). 

254 U. S. 362 (I894). 
I969 U. S. 466 (i898). 
10 Chicago, M. & St. P. R. R. v. Tompkins, 176 U. S. 167 (19oo); 

Prout v. Starr, I88 U. S. 544 (I902); Mississippi R. R. Commission v. 
Illinois Central R. R., 203 U. S. 235 (I906); Central Consolidated Gas 
Co. v. Mayer, I46 Fed. 150 (I9o6). 

1 Reagan v. Farmers' Loan & Trust Co., at p. 390. 
12 

I72 U. S. 5i6 (I899). It is interesting to note that this decision 
was pronounced only a year later than Smyth v. Ames by the same court 
which pronounced the latter decision-the opinion in both cases being by 
Justice Harlan. 

"1 As a matter of fact, the statute in Smyth v. Ames nowhere seems 
to charge the Attorney-General or the board with the special duty of 
bringing suits for penalties or instituting criminal prosecution. (House 
Roll No. 33, Nebraska Statutes for 1893.) 
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the suits for penalties upon the prosecuting attorneys of the 
various counties was merely declarative of their duty under 
the general laws of the State, and interpret the "special charg- 
ing" of Fitts v. McGhee to mean "an administrative duty such 
as is exercised by boards or ministerial officers, but not attor- 
neys." The Federal Courts have, however, frequently enjoined 
attorneys-general from bringing suit.14 It is also true of all 
these cases that the duties laid upon the attorney-general by the 
statutes in question were merely declaratory of his duty to 
prosecute all suits for penalties incurred under State statutes 
and hence this distinction of the Court, too, seems to fall. The 
Court considered the penalties collectible for the benefit of the 
counties sufficient to give the State a pecuniary interest in the 
result. In a long line of decisions, however, the collection of 
penalties forfeited to the State have been enjoined.15 In both 
these respects the case seems to carry the principle of the Elev- 
enth Amendment beyond any of its immediate predecessors, 
and the result of an appeal to the Supreme Court, if taken, 
should be awaited with interest. The question is one of ever- 
increasing importance, and appeals from the Circuit Courts 
of North Carolina and Minnesota 16 involving similar questions 
under the Eleventh Amendment are now pending before the 
Supreme Court. 

LIABILITY OF WHOLESALE MANUFACTURER TO CONSUMER. 

The numerical weight of American authorities supports the 
doctrine that there is generally no liability of a manufacturer 
for injury to one purchasing from a dealer caused by defects 
due to negligence in the manufacture of those articles.' Three 
reasons are stated for this rule: First, that injury is not prob- 
able; second, that the agency of the dealer is an intervening, 
independent cause, and third, that public policy requires such a 
limit of liability of the manufacturer. It is submitted that in 
the case of latent defects, the first two reasons are unsound 
as being inconsistent with the law of negligence; for as to the 
first, there is an evident probability of danger-and as to the 

4 Reagan v. Farmers' Loan and Trust Co., 154 U. S. 362; Smyth v. 
Ames, I69 U. S. 466; Chicago, M. & St. P. R. R. v. Tompkins, I76 U. S. 
I67; Prout v. Starr, I88 U. S. 544; Haverhill Gas Co v. Barker, io9 Fed. 
694 (1901); Consolidated Gas Co. v. Mayer, 146 Fed. I50 (1906). 

5 Smyth v. Ames, I69 U. S. 466; Missouri, K. & T. R. R. Co. v. 
Missouri Railroad Commissioners, I83 U. S. 53 (I901); Chicago, St. P. 
& M. R. R. v. Tompkins, I76 U. S. I67; Prout v. Starr, i88 U. S. 544; 
Consolidated Gas Co. v. Mayer, I46 Fed. I50 (I906). 

6 Ex parte Long. 
1Huset v. J. I. Case Machine Co., I20o Fed. 865. 
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4 Reagan v. Farmers' Loan and Trust Co., 154 U. S. 362; Smyth v. 
Ames, I69 U. S. 466; Chicago, M. & St. P. R. R. v. Tompkins, I76 U. S. 
I67; Prout v. Starr, I88 U. S. 544; Haverhill Gas Co v. Barker, io9 Fed. 
694 (1901); Consolidated Gas Co. v. Mayer, 146 Fed. I50 (1906). 

5 Smyth v. Ames, I69 U. S. 466; Missouri, K. & T. R. R. Co. v. 
Missouri Railroad Commissioners, I83 U. S. 53 (I901); Chicago, St. P. 
& M. R. R. v. Tompkins, I76 U. S. I67; Prout v. Starr, i88 U. S. 544; 
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6 Ex parte Long. 
1Huset v. J. I. Case Machine Co., I20o Fed. 865. 
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